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Introduction 

 

I n April 2024, the U.S. Departm ent  of Educat ion, Office of Civil Rights (OCR)  released the latest  version 

of the Final Rule ( regulat ions)  for Tit le I X (34 Code of Federal Regulat ions, part  106) .  

 

The U.S. Departm ent  of Educat ion website states that  the 2024 Final Rule protects all students and 

em ployees from  all sex discr im inat ion prohibited under Tit le I X, including discr im inat ion based on sex 

stereotypes, sexual or ientat ion, gender ident it y and sex character ist ics. The 2024 Final Rule also revises 

the procedures that  schools are to im plem ent  for Tit le I X gr ievances and related m at ters. 

 

The 2024 Final Rule, which has an effect ive date of August  1, 2024, has been challenged in courts 

throughout  the United States, though not  in Minnesota at  the t im e that  the new version of Model Policy 

522 was created.  States that  have challenged the 2024 Final Rule have focused upon the Final Rule’s 

prohibit ion on gender ident it y discr im inat ion and upon provisions that  m ay potent ially require schools 

to allow t ransgender students to use rest room s, locker room s, and pronouns that  align with their  gender 

ident it y, am ong other claim s.  Courts have issued injunct ions prevent ing enforcem ent  of the Tit le I X 

Final Rule in states that  have challenged the regulat ions. 

 

The Tit le I X Final Rule provisions to which som e states have objected in court  are consistent  with state 

law in Minnesota and some other states. The Minnesota Hum an Rights Act  (Minnesota Statutes, chapter 

363A)  prohibit s discr im inat ion “ in any m anner in the full ut ilizat ion of or benefit  from  any educat ional 

inst itut ion”  because gender ident it y. I n September 2020, the Minnesota Court  of Appeals issued a 

decision involving a t ransgender student ’s use of a school locker room . The Court  wrote, “we conclude 

from  the plain language of the MHRA prohibit s separat ing and segregat ing a t ransgender student  from  

locker- room  access”  ( the court  later extended it s reasoning to rest room  use) . 

 

Because the 2024 Final Rule appears to be largely consistent  with the Minnesota Hum an Rights Act  and 

because the Final Rule’s procedural provisions m ay be significant ly beneficial, MSBA created a new  

version of Model Policy 5 2 2 , w hich is now  posted on the MSBA w ebsite.   

 

The revisions to Model Policy 5 2 2  largely restructure the previous version of the m odel policy 

and include num erous changes. Due to the significant  nature of these changes, the 2 0 2 4  

revisions are not  show n in redline—the Model Policy 5 2 2  fully replaces the previous version. 
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I n sum m ary, the changes include: 

• Art icle I , Paragraphs A-D -  These paragraphs were substant ially revised to com ply with the new 

requirem ents of the 2024 Final Rule. 

 

• Art icle I , Paragraph E – This paragraph includes language as to the expanded scope of a charter 

school’s obligat ions under the 2024 Final Rule. 

 

• Art icle I , Paragraph J – This paragraph adds language to the exist ing paragraph as required by 

34 C.F.R. § 106.31(a) . 

 

• Art icle I I  – The 2024 regulat ions delete references to “actual knowledge” and deliberate 

indifference”  and insert  a requirement  that  schools respond “prom pt ly and effect ively.”  See 

C.F.R. § 106.44(a) . The definit ions in Art icle I I  were revised to incorporate this change. 

 

• Art icle I I I  – This Art icle addresses the designat ion of a charter school’s Tit le I X Coordinator. The 

2024 Final Rule significant ly revised the designat ion requirem ents under Tit le I X, allowing some 

of the required roles/ responsibilit ies in the gr ievance process to be com bined or perform ed by 

one individual. I t  is recomm ended, however, that  charter schools designate a pr im ary Tit le I X 

Coordinator and at  least  one alternate Tit le I X Coordinator so that  the alternate can undertake 

Tit le I X Coordinator responsibilit ies in the event  the pr im ary Tit le I X Coordinator is a party to a 

com plaint  or is otherwise not  qualified under this policy to serve in that  role in a part icular case. 

 

• Art icle I V -  This Art icle is essent ially new as it  incorporates numerous changes and significant  

addit ions to charter school requirem ents related to protect ing parent , fam ily, m arital status and 

related condit ions as found in 34 C.F.R. § 106.40. 

 

• Art icle VI , Paragraph F – This paragraph address em ergency rem ovals of students and 

em ployees from  school who are alleged to have engaged in harassm ent  and/ or violence. The 

interrelat ionship between the Tit le I X regulat ions authorizing the em ergency removal of students 

and the Minnesota Pupil Fair Dism issal Act  (MPFDA)  is unclear at  this t im e. Charter schools 

should consult  with legal counsel regarding the em ergency removal of a student . At  a m inimum , 

it  is recom m ended that  charter schools provide alternat ive educat ional services, as defined in 

the MPFDA, to any student  so rem oved under the Tit le I X regulat ions. 

 

• Art icle VI I  – The grievance procedures in this Art icle were significant ly revised in the 2024 Final 

Rule result ing in substant ial revisions to this Art icle. 

 

• Art icle VI I .B – As noted in this sect ion, the Tit le IX regulat ions require reasonably prom pt  

t im efram es for m ajor stages of the gr ievance procedures, but  do not  specify any part icular 

t im efram es. Charter schools m ay, therefore, establish their own school-specific t im efram es. 

Despite this discret ion, it  is recom m ended that  legal counsel be consulted before adjust ing t ime 

periods as the suggested t im efram es st ill com port  with the general expectat ions of enforcem ent  

agencies and significant  changes could lead to a legal challenge.  

 

• Art icle VI I .B.7(c)  -  This paragraph ident ifies how certain evidence is to be considered in 

determ ining if harassm ent  occurred. One factor addressed is the issue of consent . This term  is 

not  defined in the Model Policy or in the new regulat ions. The federal Departm ent  of Educat ion 

will not  require a charter school to adopt  a part icular definit ion of consent , where that  term  is 

applicable with respect  to sex-based harassm ent  and the determ inat ion as to what  “consent ”  
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m eans will be left  to the charter school. I f assistance is needed in a part icular case in determ ining 

this standard, it  is recom mended that  charter school legal counsel be consulted. 

 

• Art icle VI I .E. – This paragraph addresses an untested provision of the Tit le I X regulat ions that  

gives schools som e discret ion to consolidate related com plaints. The regulat ions provide that  a 

charter school’s obligat ion to com ply with Tit le I X and it s regulat ions is not  obviated or alleviated 

by the Federal Educat ional Rights and Privacy Act  (FERPA) , 20 United States Code, sect ion 

1232g, or it s im plem ent ing regulat ions, 34 Code of Federal Regulat ions, part  99, or any state 

law or local law. Thus, as noted in this sect ion of the m odel policy, schools have the discret ion 

to consolidate related com plaints despite the data pr ivacy r ights of individual part ies or 

witnesses. I t  is im portant  to note, however, that  this decision is discret ionary. Yet , the decision 

m ay have an im pact  not  only on data privacy r ights but  the ult im ate determ inat ion as to a 

violat ion by the respondent (s)  due to the int roduct ion of evidence that  shows addit ional acts of 

alleged m isconduct . For these reasons, there is a possibilit y that  challenges could be raised if a 

charter school unilaterally decides to consolidate com plaints, even if it  has the r ight  to do so 

under Tit le I X. For these reasons, before m aking this decision, charter schools m ay wish to 

consult  with legal counsel as to whether to unilaterally proceed with consolidat ion or seek the 

prior writ ten consent  from  part ies to consolidate and waive their data pr ivacy r ights, to the 

extent  the r ight  to privacy or other due process r ights are im pacted. 

 

• Art icle XV. C.5 – This paragraph provides a not ificat ion as to the prohibit ion that  a charter school 

m ust  not  dist ribute publicat ions stat ing that  applicants, students or em ployees m ay be t reated 

different ly based on sex unless otherwise perm it ted. The 2024 Final Rule adds requirements 

regarding the not ice of nondiscr im inat ion and the publicat ion of this requirem ent . 

 

• Art icle XVI  – This Art icle sets out  specific data retent ion requirements under the 2024 Final Rule. 

These retent ion requirements m ay differ from  charter school retent ion policies under their 

adopted Records Retent ion Schedule that  is required by state law. Thus, charter schools should 

consider whether am endm ents should be m ade to their Records Retent ion Schedule and 

subm it ted to the State Histor ical Society for approval. 

 

To the extent  that  the 2024 Final Rule is challenged in a m anner that  would affect  it s enforcem ent  in 

Minnesota, MSBA will m ake adjustments to the Model Policy in the future. For the t ime being, however, 

the revisions to this policy are applicable and enforceable for Minnesota schools. School boards are 

encouraged to consult  with the charter school’s at torney if they have quest ions as to adopt ing the new 

version of Model Policy 522. 

 

 

 

 

 


